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 1.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SUSAN DE LOS REYES 
* TENTATIVE RULING: * 
 
 The motions for summary judgment, brought by the four remaining defendants, are 

granted.  Defendants shall prepare a proposed judgment of dismissal, separate from any formal 

order on the motions, and shall submit that proposed judgment directly to the Court. 

 Defendants’ motions are unopposed.  Nevertheless, the Court has independently 
reviewed defendants’ opening papers.  The Court is satisfied that defendants’ evidence 
adequately negates one or more elements of each of plaintiff’s causes of action, and therefore 
that summary judgment is appropriate. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STEPHANIE JAMES 
* TENTATIVE RULING: * 
 
Please see Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ROCK CREEK VENTURES LLC 
* TENTATIVE RULING: * 
 
Please see Line 1. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01011 
CASE NAME: WEATHERS VS. CLAUSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RONALD CLAUSEN 
* TENTATIVE RULING: * 
 
Please see Line 1. 
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 5.  TIME:  9:00   CASE#: MSC17-01401 
CASE NAME: LAND HOME VS GOLD STAR FINANCIAL 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDED COMPLAINT 
FILED BY LAND HOME FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Plaintiff Land Home Financial Services, Inc.’s Motion for Leave to File Second Amended 
Complaint is granted.  
 
Background 

 Plaintiff Land Home is engaged in the business of making, brokering, and servicing 

residential home loans.  Defendant Ernesto Gomez was first hired by Land Home in 2008 as a 

loan officer.  On or about May 1, 2016, Land Home and Gomez entered into a Loan Originator 

Employment Agreement and a Producing Branch Manager Addendum to the Loan Originator 

Employment Agreement, collectively referred to as the “LO Agreement.”  Under the LO 

Agreement, Plaintiff employed Gomez to originate loans and to manage the Land Home 

branches in Modesto and Merced.  The Agreement contained provisions protecting Land 

Home’s confidential materials and information, plus other restrictive covenants.    

 Defendant Gold Star allegedly began recruiting Gomez to manage its Central Valley 

operation in December 2016.  Plaintiff believes that prior to June 1, 2017, Gomez and at least 2 

other Land Home employees accepted employment with Gold Star. Plaintiff alleged it 

discovered Gomez was actively working to put loans in a position to close so that once he left 

for Gold Star, he would immediately transfer the loans and close them at Gold Star, thereby 

misappropriating Plaintiff’s customer contact information and trade secrets. 

Motion 

 Plaintiff Land Home Financial Services, Inc. seeks leave of court to file a Second 

Amended Complaint. The proposed SAC seeks to add new causes of action for Breach of 

Fiduciary Duty (against Gomez), Aiding and Abetting Breach of Fiduciary Duty (against Gold 

Star), Intentional Interference with Prospective Economic Advantage (against all defendants), 

and Breach of the Covenant of Good Faith and Fair Dealing (against Gomez).   

 The amendments include no additional parties.  Plaintiff argues these causes of action 

are related to the subject matter of the existing controversy and based on facts discovered after 

Plaintiff filed this lawsuit.   

 Defendants oppose the motion on the ground Plaintiff has delayed in bringing this 
motion. It has been three and half years since the complaint was filed. Also, Defendant argues 
Plaintiff failed to comply with CRC, Rule 3.1324. Under Rule 3.1324, a declaration must 
accompany the motion and specify: When the facts giving rise to the amended allegations were 
discovered and the reasons why the request for amendment was not made earlier. Defendant 
maintains Plaintiff does not provide an explanation for the delay or why current counsel waited 
an additional 14 months after taking over the case to seek leave to amend.    
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/27/21 

 
 

- 3 - 

Analysis 

  Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 

as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)  At any time before 

or after commencement of trial, the court may allow an amendment to a pleading in furtherance 

of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  

“Generally, leave to amend must be liberally granted [citation] provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation. [Citation.]”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 

1435, 1448.)   The policy favoring amendment is so strong that denial of leave to amend can 

rarely be justified. (Price v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 Here, Plaintiff seeks to add four causes action related to the existing controversy.  

“Although courts are bound to apply a policy of great liberality in permitting amendments to the 

complaint at any stage of the proceedings, up to and including trial [citations], this policy should 

be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A different 

result is indicated ‘where inexcusable delay and probable prejudice to the opposing party’ is 

shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   

  Plaintiff’s counsel, Jessica Pliner, explained in her declaration that she substituted into 

the case in September 2019.  The parties agreed to explore resolution before undertaking 

discovery.  The matter was set for March 25, 2020 and later continued to July 16, 2020 due to 

Covid-19.  Plaintiff believes Defendants would have faulted Plaintiff for making a motion during 

the time the parties were trying to reach a resolution. 

 While Defendants may have shown a delay in bringing this motion during this current 
counsel’s representation, Defendants failed to demonstrate how they will be prejudiced by 
allowance of the amendments at this time. Here, Plaintiff declares there is no trial date and no 
trial preparation, discovery is as its inception, no depositions have been taken, no 998 offers 
submitted, and no summary judgment motions have been made. Furthermore, the proposed 
amendments effect no change in the nature of the case, and therefore should cause no surprise 
or prejudice to Defendants. (See Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 565.) “Where 
no prejudice is shown to the adverse party, the liberal rule of allowance prevails.” (Higgins at 
564.)    
 

  

 6.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1ST AMENDED 
CROSS-COMPLAINT FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 

Defendants and cross-complainants, Alex Goldstein and New U Life Corporation 
(“Goldstein”), move for leave to file an amended cross-complaint. The motion is granted in part.  
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Goldstein may file an amended cross-complaint but, pursuant to the sham pleading rule, 
may not re-characterize parties’ agreement as a mere possibility, or omit the original allegations 
that a verbal agreement was made to form a 50/50 partnership. (See, e.g., Request for Judicial 
Notice, Ex. 1, ¶¶10, 18.) The existence of an agreement here is integral in determining whether 
Goldstein is entitled to rescission. If parties did not agree, there is nothing to rescind.  

The Court does not find prejudice here based on any timing arguments. The case is not 
yet set for trial.  

Consideration of the substantive merits should be addressed in future proceedings. (See 
Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of 
action would have been to allow [the plaintiff] to amend the complaint and then let the parties 
test its legal sufficiency in other appropriate proceedings”].) 

The amended cross-complaint must be filed and served by February 11, 2021. 

Request for Judicial Notice 

George Najjar’s unopposed Request for Judicial Notice is granted as to the documents 
previously filed in this case (Exhibits 1-7). As to Bruce Levitin’s LinkedIn profile, Exhibit 8, the 
request is denied. The truth of a website’s unauthenticated contents are not the proper subject 
of judicial notice. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00051 
CASE NAME: JOHNSON VS HRUDA 
HEARING ON MOTION TO/FOR CMPL RESPS TO 1ST SET OF PLTF'S FORM & 
SPCL INT FILED BY ROSE MARIE JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses to the first set of form interrogatories, special 
interrogatories, and document demands, and to deem the requests for admissions admitted is 
granted. Defendant Seneca One is also ordered to pay sanctions to plaintiff’s counsel in the 
amount of $960. Both the responses and the sanctions are due no later than February 28, 2021. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00191 
CASE NAME: REGINA ENTERPRISES VS WILLOW P 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of REGINA 
ENTERPRISES FILED BY WILLOW PASS ONE LLC, DAVID FENG 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant and Cross-Complainant 
Willow Pass One, LLC (“Defendant” or “Willow Pass One”) and Defendant David Feng 
(“Defendant” or “Feng”) (collectively, “Defendants”). The Demurrer relates to the First Amended 
Complaint (“FAC”) filed by Plaintiff and Cross-Defendant Regina Enterprises, Inc. dba Shapes 
Fitness for Women (“Plaintiff” or “Regina Enterprises”). The FAC alleges causes of action for (1) 
breach of contract, (2) fraud (intentional misrepresentation), and (3) fraud (promise without 
intent to perform). 
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Defendants demur generally and special demur to the FAC on several grounds. For the 

following reasons, the Demurrer is sustained-in-part and overruled-in-part. 

Request for Judicial Notice 

Defendant’s unopposed Request for Judicial Notice is granted. (Evid Code. §§ 452, 453.) 

Brief Factual Background 

This is a commercial lease dispute. Plaintiff Regina Enterprises entered into a building lease 

with Defendant Willow Pass One LLC. Plaintiff alleges that Defendant, through its managing 

partner David Feng, made multiple misrepresentations of material fact regarding the Premises 

as well as several promises regarding the terms of a Tenant Improvement Package and loan. 

Analysis 

Alter Ego Allegations 

As a threshold issue, Defendants argue that the FAC fails to state any claims against Defendant 

Feng on the basis of alter ego liability. While it is true that generally, a member of an LLC is not 

personally liable for any debt, obligation or liability of an LLC the notable exception is common 

law principles governing alter ego liability. 

To recover on an alter ego theory, a plaintiff need not use the words “alter ego,” but must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation 
is treated as the sole actor. (Vasey v. California Dance Co. (1977) 70 Cal.App.3d 742, 749.) An 
allegation that a person owns all of the corporate stock and makes all of the management 
decisions is insufficient to cause the court to disregard the corporate entity. (Meadows v. Emett 
& Chandler (1950) 99 Cal.App.2d 496, 499.) 

Here, Plaintiff has alleged that “Defendant/Landlord WPO, through its managing partner David 

Feng” made several representations of fact to Plaintiff, knowing that they were false. However, 

Plaintiff has not alleged that Defendant Feng was the alter ego of Willow Pass One, nor has 

Plaintiff made allegations to support piercing the corporate veil. 

The Demurrer with respect to Defendant David Feng is sustained, with leave to amend. 

Breach of Contract 

As counsel for Plaintiff concedes in his declaration in opposition to Defendants’ Demurrer, he 

inadvertently omitted a page from the cause of action for breach of contract from his form 

complaint. The Court is in receipt of the “Correction” filed on January 4, 2021 but notes that the 

procedural rules do not provide for amendment by “correction.” At the same time, Defendants’ 

substantive arguments are a bit disingenuous considering Plaintiff’s clear error. The Court is 

disappointed that this could not be resolved through the meet and confer process. 

Plaintiff has failed to allege facts sufficient to state a cause of action for breach of contract. 

The Demurrer to this cause of action is sustained, with leave to amend. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/27/21 

 
 

- 6 - 

Intentional Misrepresentation 

Because, as Plaintiff notes, the box for “defendant knew they were false” is checked with 

respect to the “intentional or negligent misrepresentation” claim, the cause of action alleged is 

clearly intentional misrepresentation. As a consequence, the Court analyzes Defendants’ 

argument with respect to intentional misrepresentation only. 

The elements of a cause of action for intentional misrepresentation are “(1) a misrepresentation, 
(2) with knowledge of its falsity, (3) with the intent to induce another’s reliance on the 
misrepresentation, (4) actual and justifiable reliance, and (5) resulting damage.” (Daniels v. 
Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1166.) Because intentional 
misrepresentation is a fraud claim, each element must be pleaded with specificity. (Id.; see also 
Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 231.) 

Here, Plaintiff alleges several specific misrepresentations by Defendant Willow Pass One 

through its managing partner David Feng made with knowledge of falsity. (FAC at FR-2.) 

Specifically: “that the existing utilities services to the Premises … would be in good operating 

condition on the Possession Date; that WPO would deliver the Premises in a mutually approved 

demolition condition; that WPO would provide a $115,000 Tenant Improvement Package, 

payable to Tenant within fifteen (15) days following submission by Tenant of invoices 

substantiating Tenant’s expenses; and that WPO would lend $50,000 at no more than seven 

(7%) percent interest to Tenant upon a showing of need.” (FAC at FR-2a.) 

Plaintiff further alleges that when defendant made the representations he knew they were false 

(FAC at FR-2c), that he made them with the intent to induce Plaintiff’s reliance (FAC at FR-2d), 

and that Plaintiff relied on those representations (FAC at FR-5 [Plaintiff signed the Lease]) to his 

detriment (FAC at FR-6 [Plaintiff incurred out-of-pocket expenses among other alleged 

damages].)  

Plaintiff has adequately alleged facts sufficient to state a cause of action for intentional 

misrepresentation. The Demurrer to this cause of action is overruled.  

Promise Without Intent to Perform 

Deceit is defined by statute to include a promise made without any intention of performing it. 

Civil Code § 1710. A promise of future conduct is actionable as fraud only if it is made without a 

present intent to perform. 

Defendant demurs to this cause of action on the ground that the FAC fails to plead facts with the 

requisite particularity as to what alleged misrepresentations were made, how and when such 

misrepresentations were allegedly made, or how exactly such representations were false. 

Defendant also demurs to this cause of action on the grounds that it is predicated on a contract 

and Plaintiff has failed to allege a cause of action for breach of contract. 

While it is true that Plaintiff’s claim for breach of contract is incomplete and the Court has 

sustained Defendants’ Demurrer to that cause of action with leave to amend, it is also true that 

Plaintiff has attached the 1849 Willow Pass Road Building Lease to the FAC. Furthermore, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/27/21 

 
 

- 7 - 

Plaintiff has alleged facts sufficient to state a cause of action for negligent misrepresentation 

(see above). 

Plaintiff has adequately alleged facts sufficient to state a cause of action for promise without 

intent to perform. The Demurrer to this cause of action is overruled.  

  

 9.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIF 
HEARING ON MOTION TO/FOR PRO HAC VICE APPEARANCE OF JEFFREY M. 
CHEBOT FILED BY SUNKIST GROWERS, INC. 
* TENTATIVE RULING: * 
 
Unopposed application for attorney Jeffrey Chebot to appear pro hac vice as associated counsel 
for Sunkist Growers is granted. 

  

10.  TIME:  9:00   CASE#: MSC19-02485 
CASE NAME: O'NEILL VS. ADIB 
HEARING ON MOTION TO/FOR STRIKE FILED BY MOHAMMADREZA ADIB 
* TENTATIVE RULING: * 
 
           Defendant Mohammadreza Adib’s motion to strike portions of the First Amended 
Complaint is granted as to the second sentence in paragraph 37, the prayer for punitive 
damages and the prayer for attorney fees. Defendant Mohammadreza shall file and serve his 
answer by February 25, 2021.  
 

Plaintiffs are suing the Defendants for injuries sustained during a car accident. Plaintiffs 

allege that Defendant Parham Adib was driving a vehicle that collided with Plaintiffs’ vehicle. It is 

alleged that Parham was speeding and drove through a red light. Plaintiffs also allege that 

Parham was intoxicated with narcotics and/or alcohol at the time of the accident, was driving 

without a valid license and was using a mobile device without a hands free device at the time of 

the accident. Mohammadreza is Parham’s father and let Parham use the vehicle. 

Mohammadreza knew that Parham had a substance abuse issue, had a conviction for dealing 

narcotics, was previously arrested for driving under the influence and had multiple driving 

tickets. Plaintiffs also allege that Mohammadreza was in the vehicle at the time of the accident. 

Finally, Plaintiffs allege that Defendants fled the scene of the accident and later, 

Mohammadreza returned to the scene to retrieve a license plate that fell off their vehicle during 

the accident.   
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Mohammadreza is being sued for (1) negligence, (2) loss of consortium and (3) 

negligent entrustment. The claim for res ipsa loquitor was dismissed.  

Mohammadreza’s motion asks the Court to strike (1) allegations in paragraph 37 

(allegations related to punitive damages), (2) the prayer for punitive damages and (3) the prayer 

for attorney fees. Defendants argue that the facts do not support a claim for punitive damages 

against Mohammadreza and there is no basis to award attorney fees.  

Punitive Damages 

In order to receive punitive damages Plaintiffs must show that the defendant acted with 

oppression, fraud or malice. (Civil Code §3294.) Acting with “malice” includes “despicable 

conduct which is carried on by the defendant with a willful and conscious disregard of the rights 

or safety of others.” (Civil Code §3294(c)(1).) 

Plaintiffs argue that the facts are sufficient for punitive damages. Plaintiffs’ argument 

focuses mostly on the actions of Defendant Parham. These facts do not support a claim for 

punitive damages against Mohammadreza. In addition, Plaintiffs also focus on Mohammadreza 

later retrieving the license plate. While such conduct is troubling, it is not clear how taking the 

license plate caused harm to the Plaintiffs and thus, it is not clear how this fact can support a 

claim for punitive damages.  

 As to Mohammadreza, the facts alleged are the Parham had a history of substance 

abuse and was previously arrested for drunk driving. While it is alleged that Parham was 

intoxicated on the day of the accident, there are no allegations as to Mohammadreza’s 

knowledge of Parham’s intoxication. There are also vague allegations that the Defendants were 

in the commission of a crime prior to the accident and this was the cause of the accident. The 

Court finds that these allegations are insufficient to support a request for punitive damages 

against Mohammadreza. Nor does it appear that Plaintiffs will be able to amend to add new 

facts that will allow for punitive damages against Mohammadreza.  

Therefore, the motion to strike the punitive damages allegations is granted. If Plaintiffs 

discover new facts that support a request for punitive damages against Mohammadreza in the 

future they may file a motion for leave to amend.  

As to paragraph 37, only the second sentence relates to punitive damages and as such 

only that sentence will be stricken. The first sentence is somewhat vague, but the Court sees no 

reason to strike those allegations.  

Attorney Fees 

As to attorney fees, Defendants argue that attorney fees are not available in a personal 

injury case. Plaintiffs argue that attorney fees are available “[i]n an action for damages against a 

defendant based upon that defendant’s commission of a felony offense for which that defendant 
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has been convicted, the court may, upon motion, award reasonable attorney’s fees to a 

prevailing plaintiff against the defendant who has been convicted of the felony.” (Code of Civil 

Procedures section 1021.4.) Plaintiffs state that they believe charges are pending against 

“Defendant”. There is no indication that there are any criminal charges pending against 

Mohammadreza and no charges are alleged. Thus, the FAC does not support a claim for 

attorney fees against Mohammadreza.  

The motion to strike attorney fees is granted. If, however, Mohammadreza is 

subsequently convicted of a felony related to this accident, Plaintiffs may file a motion for leave 

to amend to seek attorney fees. If such a motion is brought, the parties should be prepared to 

address whether the damages suffered by Plaintiffs are based upon the felony offense.  

The request for judicial notice is denied as unnecessary. Both the Complaint and First 

Amended Complaint are already in the Court’s file.  

  

11.  TIME:  9:00   CASE#: MSC19-02485 
CASE NAME: O'NEILL VS. ADIB 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMND COMPLAINT 
FILED BY PARHAM ADIB 
* TENTATIVE RULING: * 
 
           Defendant Parham Adib’s motion to strike portions of the First Amended Complaint is 
granted as to the prayer for attorney fees, the prayer for punitive damages and the second 
sentence in paragraph 37. The rest of the motion to strike is denied.  
 

Plaintiffs may file and serve an amended complaint by February 10, 2021. If Plaintiffs 

decide not to amend their complaint at this time they shall inform Defendants in writing by mail 

and e-mail of that decision by February 10. If Plaintiffs chose not to file an amended complaint 

at this time, Defendant Parham will have until February 25, 2021 to file and serve his answer.  

Plaintiffs are suing the Defendants for injuries sustained during a car accident. Plaintiffs 

allege that Defendant Parham Adib was driving a vehicle that collided with Plaintiffs’ vehicle. It is 

alleged that Parham was speeding and drove through a red light. Plaintiffs also allege that 

Parham was intoxicated with narcotics and/or alcohol at the time of the accident, was driving 

without a valid license and was using a mobile device without a hands free device at the time of 

the accident. Mohammadreza is Parham’s father and let Parham use the vehicle. 

Mohammadreza knew that Parham had a substance abuse issue, had a conviction for dealing 

narcotics, was previously arrested for driving under the influence and had multiple driving 

tickets. Plaintiffs also allege that Mohammadreza was in the vehicle at the time of the accident. 

Finally, Plaintiffs allege that Defendants fled the scene of the accident and later, 

Mohammadreza returned to the scene to retrieve a license plate that fell off their vehicle during 

the accident.   
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Parham is being sued for (1) negligence and (2) loss of consortium. The claim for res 

ipsa loquitor was dismissed.  

Parham’s motion asks the Court to strike (1) a number of factual allegations, (2) the 

prayer for punitive damages and (3) the prayer for attorney fees. For ease of analysis, the Court 

will address these requests in reverse order.  

Attorney fees 

As to attorney fees, Defendants argue that attorney fees are not available in a personal 

injury case.  Plaintiffs argue that attorney fees are available “[i]n an action for damages against 

a defendant based upon that defendant’s commission of a felony offense for which that 

defendant has been convicted, the court may, upon motion, award reasonable attorney’s fees to 

a prevailing plaintiff against the defendant who has been convicted of the felony.” (Code of Civil 

Procedures section 1021.4.) Plaintiffs state that they believe charges are pending against 

“Defendant”. Although Plaintiffs did not specify which Defendant, it seems likely Plaintiffs are 

referring to Parham in this instance.  

Section 1021.4 allows for an award of attorney fees “for damages against a defendant 

based upon that defendant’s commission of a felony offense for which that defendant has been 

convicted”. Currently, there are no allegations that Parham has been convicted of a felony. 

Without such allegations the Court cannot determine if any felony offense is related to the 

damages at issue here. The analysis under section 1021.4 may yield different results depending 

on what conduct forms the basis for any such criminal conviction. For example, in Corenbaum v. 

Lampkin (2013) 215 Cal.App.4th 1308, 1340-1341 the court found that fleeing the scene of an 

injury accident did not support a request for attorney fees under section 1021.4.  

The motion to strike attorney fees is granted. If, however, Parham is subsequently 

convicted of a felony related to this accident, Plaintiffs may file a motion for leave to amend to 

seek attorney fees. If such a motion is brought, the parties should be prepared to address 

whether the damages suffered by Plaintiffs are based upon the felony offense.  

Punitive Damages 

Defendants argue that punitive damages should not be allowed in this case. In order to 

receive punitive damages Plaintiffs must show that the defendant acted oppression, fraud or 

malice. (Civil Code §3294.) Acting with “malice” includes “despicable conduct which is carried 

on by the defendant with a willful and conscious disregard of the rights or safety of others.” (Civil 

Code §3294(c)(1).)  

Driving while intoxicated “may constitute an act of ‘malice’ under section 3294 if 

performed under circumstances which disclose a conscious disregard of the probable 

dangerous consequences.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 

890, 892.) In Dawes, the plaintiff alleged that the defendant was driving while intoxicated and 
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“…with knowledge that probable serious injury would result to persons in the area, [defendant] 

ran a stop sign, and was zigzagging in and out of traffic at a speed in excess of 65 miles per 

hour in a 35 mile per hour zone….” (Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 88.) 

The court held that these allegations were sufficient to set out a claim for punitive damages. (Id. 

at 90.)  

Here, Plaintiffs allege that Parham was driving at a high rate of speed and ran through a 

red light when he hit Plaintiffs’ vehicle. (FAC ¶8.) Plaintiffs allege that Parham was driving while 

intoxicated. (FAC ¶25.) Plaintiffs also allege that Mohammadreza knew that Parham had a 

substance abuse issue, was previously arrested for driving while intoxicated and had multiple 

driving tickets. (FAC ¶23.) Although not clearly alleged, these allegations create a reasonable 

inference that Parham had a substance abuse issue, was previously arrested for driving while 

intoxicated and had multiple driving tickets.  

The allegations are insufficient to support a request for punitive damages and therefore 

the motion to strike the punitive damages allegations is granted. Given these allegations, it 

seems possible that Plaintiffs may be able to add additional facts to the FAC that might support 

a claim for punitive damages. For example, Plaintiffs could allege more details about Parham’s 

conduct on the day of the accident, such as his blood alcohol level or his speed at the time of 

the accident. Plaintiffs could also allege more details about Parham’s history of substance 

abuse and his DUI arrest. For these reasons, Plaintiffs are given leave to amend. Plaintiffs may 

seek to amend their complaint now. Alternatively, Plaintiffs may file a motion for leave to amend 

in the future if Plaintiffs discover additional facts that they believe will support a claim for punitive 

damages.  

Parham’s conduct fleeing the scene of the accident does not appear to be relevant to the 

punitive damages issue as Plaintiffs have not alleged that they were damaged by Parham’s 

conduct in fleeing the accident.  

Factual Allegations 

As to the factual allegations, Parham seeks to strike things such as “hit-and-run”, 

“convicted felon”, driving “in the commission of one or more crimes”, driving “at a high rate of 

speed”. Parham also seeks to strike a number of allegations related to Defendants’ conduct 

immediately after the accident, including allegations that they fled the scene and that 

Mohammadreza later returned to get the license plate.  

Defendants argue that all these various allegations go to support punitive damages and 

therefore must be stricken. Only the second sentence in paragraph 37 appears to be included 

solely for the purpose of seeking punitive damages. For the reasons stated above, this 

allegation is proper.  

Allegations of what happened immediately after the accident are not entirely irrelevant to 

the negligence claim (although whether such conduct is admissible at trial is a separate issue). 
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In addition, allegations that Parham was intoxicated or driving without a license at the time of the 

accident are clearly relevant to the negligence claim, as well as the punitive damages 

allegations. (FAC  ¶¶25-28.)  

The request to strike specific factual allegations in the FAC is denied.  

The request for judicial notice is denied as unnecessary. Both the Complaint and First 

Amended Complaint are already in the Court’s file.   

  

12.  TIME:  9:00   CASE#: MSC20-00265 
CASE NAME: SHIRLEY HAGAR VS GHC OF WALNUT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HAGAR FILED BY 
LIFE GENERATIONS HEALTH CARE, GHC OF WALNUT CREEK LLC 
* TENTATIVE RULING: * 
 

Defendants GHC of Walnut Creek LLC and Life Generation Healthcare LLC’s demurrer 

to the First Amended Complaint is overruled. Defendants shall file and serve their answer by 

February 10, 2021.  

Plaintiffs sued Defendants for wrongful death and elder abuse based upon their 

treatment of Shirley Hagar. Defendants demur to both causes of action based on the failure to 

state facts sufficient to state a cause of action and for uncertainty.  

Wrongful Death (C/A 1) 

Plaintiff alleges that both Life Generation and GHC of Walnut Creek owned, operated, 

managed and/or maintained a licensed skilled nursing facility. (FAC ¶3.) Plaintiff also alleges 

they neglected Decedent’s care. (FAC ¶15.) Specifically, Plaintiff alleges that Decedent became 

constipated and nauseated as a result of undiagnosed and untreated diverticulitis. Defendants 

did not address this issue, which remained untreated and progressed to sepsis. (FAC ¶15.) 

Plaintiffs allege that the defendants actions caused Decedent’s death. (FAC ¶¶ 34, 38, 39.)  

Defendants argue that Plaintiff cannot state a claim against Life Generation Healthcare 

because Life Generation was not licensed to run the healthcare facility. Defendants argue that 

only GHC of Walnut Creek was licensed to provide care at the facility and thus, only GHC of 

Walnut Creek had a duty to comply with state and federal regulations governing Decedent’s 

care. This argument is based upon facts not alleged in the complaint, but on a request for 

judicial notice. For the reasons explained below, the request for judicial notice is denied. Without 

the request for judicial notice, Defendants have not shown that Plaintiff cannot state a claim 

against Life Generation.  

Similarly, Defendants’ reliance on Morohoshi v. Pacific Home (2004) 34 Cal.4th 482 is 

misplaced. Morohoshi held that a regional care center for persons with developmental 
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disabilities could not be liable for the death of an individual that the care center placed in the 

residential care facility. The FAC does not allege that Life Generation was a regional care center 

and thus, Morohoshi does not apply to the facts as alleged in the FAC.  

Defendants also argue that they cannot be liable for Decedent’s death because they are 

alleged to have caused sepsis but her death certificate lists the cause of death as vascular 

dementia with an underlying cause of cerebral atherosclerosis. Defendants also point out that 

Decedent passed away 9 months after Defendants stopped treating her. These arguments do 

not conclusively show that Plaintiff cannot allege that Defendants’ conduct caused Decedent’s 

death.  

The demurrer to cause of action one is overruled.  

Elder Abuse (C/A 2) 

Defendants argue that Life Generation did not have a substantial caretaking or custodial 

relationship with the Decedent and therefore, Plaintiff cannot bring an elder abuse claim against 

Life Generation. In Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 152 the 

California Supreme Court held that one cannot bring a claim for elder abuse based on neglect 

unless the defendant health care provider has a caretaking or custodial relationship with the 

elder. (Id. at 165.) Here, however, the FAC alleges that both Defendants (Life Generation and 

GHC of Walnut Creek) were involved in the care of the Decedent. Therefore this argument fails.  

Defendants also argue that the facts alleged are insufficient to state a claim for elder 

abuse based on neglect. Elder abuse based upon neglect is a “ ‘failure of those responsible for 

attending to the basic needs and comforts of elderly or dependent adults, regardless of their 

professional standing, to carry out their custodial obligations.’ [Citaiton.]” (Covenant Care, Inc. v. 

Superior Court (2004) 32 Cal.4th 771, 783.) Carter v. Prime Healthcare Paradise Valley LLC 

(2011) 198 Cal.App.4th 396, 404-405 explained when an elder abuse claim upon neglect is 

proper: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) 

facts establishing that the defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, hydration, hygiene or 

medical care [citations]; (2) knew of conditions that made the elder or dependent 

adult unable to provide for his or her own basic needs [citations]; and (3) denied or 

withheld goods or services  necessary to meet the elder or dependent adult's basic 

needs, either with knowledge that injury was substantially certain to befall the elder 

or dependent adult  (if the plaintiff alleges oppression, fraud or malice) or with 

conscious disregard of the high probability of such injury (if the plaintiff alleges 

recklessness) [citations].  

(Id. at 404-405.)  
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Carter also explained, that in order “[t]o recover the enhanced remedies available under 

the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple or even 

gross negligence in the provider's care or custody of the elder. [Citations.]” (Carter, supra, 198 

Cal.App.4th at 405.) Finally, the facts for this claim must be pleaded with particularity. (Carter, 

supra, 198 Cal.App.4th at 410.) Carter also provided several examples where the allegations 

were sufficient to support a claim for neglect. (Carter, supra, 198 Cal.App.4th at 405-406.)  

As noted in Carter, the complaint must allege facts showing that the defendants acted 

with fraud, oppression, malice or recklessness. “ ‘Recklessness’ refers to a subjective state of 

culpability greater than simple negligence, which has been described as a ‘deliberate disregard’ 

of the ‘high degree of probability’ that an injury will occur [Citations.].”(Delaney v. Baker (1999) 

20 Cal.4th 23, 31.) “Recklessness…  rises to the level of a ‘conscious choice of a course of 

action . . . with knowledge of  the serious danger to others involved in it.’ [Citation.]” (Id. at 31-

32.)  

Allegations of understaffing can be sufficient to state a claim for elder abuse based upon 

in neglect. In Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339 the 

court found that the allegations were sufficient for neglect, where it was alleged that the hospital 

committed neglect by allowing the patient to fall minutes after entering the facility, failing to treat 

the patient’s fractured hip for four days, and violating certain state regulations for acute 

psychiatric hospitals. (Id. at 1347-48.)  The court also found the following allegations sufficient to 

show recklessness: the hospital had a pattern and knowing practice of improperly understaffing 

to cut costs, and had the hospital been staffed sufficiently, the patient would have been properly 

supervised and would not have suffered injury. (Id. at 1349.)  

On the other hand, allegations of understaffing without more are not sufficient to state a 

claim for elder abuse. In Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, the court 

found that allegations that a patient fell due to understaffing and undertrained staff were 

insufficient to state a claim for elder abuse.  

Here, Plaintiff alleges that Decedent became constipated and nauseated as a result of 

undiagnosed and untreated diverticulitis. Plaintiff also alleges that Decedent had a urinary tract 

infection. Defendants did not address these issues, which remained untreated and progressed 

to sepsis. (FAC ¶15.) Defendants discharged the Decedent to another facility without telling the 

next facility how ill Decedent was. (FAC ¶16.) It is alleged that the facility received several 

citations in 2017 (the year before Decedent was at the facility). Plaintiff alleges that Defendants 

were aware that the facility was chronically understaffed and unable to meet the needs of the 

residents. Plaintiff alleges that after receiving the citations management still did not adjust 

staffing levels in order to maximize profits. (FAC ¶17.) Finally, Plaintiff alleges that due to the 

lack of staffing, the staff at the facility did not notice that Decedent was acutely ill for days and 

certified that she was in good health and ready to be discharged. (FAC ¶17.)  

These facts are sufficient to allege a claim for elder abuse based upon neglect. The 

alleged problem at this facility related more to Decedent’s care than to providing medical 
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services to the Decedent. In addition, the allegations of understaffing in order to maximize 

profits, along with the alleged citations, are sufficient to show recklessness and malice. The 

facts here are more like Fenimore than Worsham. 

Finally, Defendants argue that Plaintiff has not alleged facts showing that Defendants’ 

officers, directors or managing agents were involved in the wrongful conduct. Plaintiff alleges 

that Defendants’ managing agents, including the Director of Nursing and Regional Director, 

were aware of the understaffing issue, but deliberately did not hire more staff in order to save 

money. (FAC ¶49.) These allegations are sufficient to show that Defendants’ managing agents 

were involved in the wrongful conduct.  

Therefore, the demurrer to this claim is overruled.  

Uncertainty 

Defendants did not explain what was uncertain about the FAC in their brief and the FAC 

appears sufficiently certain to the Court. This argument fails.   

Request for Judicial Notice 

Defendants’ request judicial notice is denied. Information from the California Department 

of Public Health can sometimes be a matter appropriate for judicial notice. Here, however, the 

document does not appear to provide information on licensing in May 2018 when Decedent was 

at the facility. And in any event, Plaintiff has alleged both Defendants were involved in 

Decedent’s care and treatment and these allegations are not limited solely to which defendant 

was licensed to run the facility.  

  

13.  TIME:  9:00   CASE#: MSC20-00265 
CASE NAME: SHIRLEY HAGAR VS GHC OF WALNUT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF THE FIRST AMENDED 
COMPLAINT FILED BY LIFE GENERATIONS HEALTH CARE, GHC OF WALNUT 
* TENTATIVE RULING: * 
 

Defendants GHC of Walnut Creek LLC and Life Generation Healthcare LLC’s motion to 

strike portions of the complaint is denied.  

Defendants seek to strike: (1) punitive damages, (2) general damages and attorney fees, 

(3) allegations related to a finding by the Department of Public Health and (4) special damages 

and pre-judgment interest.  

Defendants argue that Plaintiff has not alleged facts showing fraud, oppression or malice 

as required to seek punitive damages. Defendants also argue that Plaintiff has not alleged facts 

showing that a director, officer, or managing agent of the Defendants was involved in the 
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wrongful conduct. As explained in the demurrer, the allegations here are sufficient to show 

malice and thus, Plaintiff may seek punitive damages.  

Welfare and Institution Code section 15657 allows for enhanced damages “[w]here it is 

proven by clear and convincing evidence that a defendant is liable for physical abuse as defined 

in Section 15610.63, neglect as defined in Section 15610.57, or abandonment as defined in 

Section 15610.05, and that the defendant has been guilty of recklessness, oppression, fraud, or 

malice in the commission of this abuse…” These enhanced damages include damages normally 

not permitted in an action by decedent’s personal representative or successor in interest on the 

decedent’s cause of action, such as pain and suffering. (Welf. & Inst. 15657(b); CCP 337.34.) 

They also include attorney fees. (Welf. & Inst. 15657(a).) The Court’s ruling on the demurrer 

shows that the allegations are sufficient for recklessness and malice and thus, Plaintiff may seek 

general damages and attorney fees.  

Defendants seek to strike allegations that the Department of Public Health issued 

citations to the facility because these citations do not mean much as there are thousands of 

regulations and results of a survey or investigation by the Department are just the “opinion” of 

the surveyor. Defendants also argue that any plan of correction cannot be used as an 

admission. These arguments are not valid reasons to strike the allegations.  

Defendants seek to strike the allegations seeking special damages and pre-judgment 

interest, but offered no argument to support striking these in their moving papers. Defendants 

waited until reply to argue that pre-judgment interest in not proper in this case. This argument 

was raised too late to be ruled on in this motion, however, Defendants may re-raise this issue 

later in this case.  

  

14.  TIME:  9:00   CASE#: MSC20-01805 
CASE NAME: PARK VS RAZEL AND RUZTIN, LLC 
HEARING ON MOTION TO/FOR TRIAL PREFERENCE PURS TO CCP 36(a) 
FILED BY MIN CHA PARK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for trial preference is granted pursuant to CCP 36(a). It is undisputed that 
plaintiff is a 78 years old women who is suffering from numerous serious physical and mental 
maladies. The court sets trial for May 17, 2021 and an Issue Conference for April 23, 2021, both 
at 8:30 a.m.  
 

 


